* Kk

] EUROPEAN
X COMMISSION

* %t
*

Strasbourg, 13.12.2016
COM(2016) 815 final

2016/0397 (COD)

Proposal for a
REGULATION OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL

amending Regulation (EC) No 883/2004 on the coordination of social security systems
and regulation (EC) No 987/2009 laying down the procedure for implementing
Regulation (EC) No 883/2004

(Text with relevance for the EEA and Switzerland)

{SWD(2016) 460 final}
{SWD(2016) 461 final}

EN EN



EN

EXPLANATORY MEMORANDUM

1. CONTEXT OF THE PROPOSAL
. Reasons for and objectives of the proposal

The right of EU citizens and their families to move freely and reside in any EU country is one
of the four fundamental freedoms enshrined in the EU Treaties.

Free movement of persons would not be possible unless the social security rights of mobile
Europeans and their family members were protected.

This initiative is part of the 2016 European Commission's Labour Mobility Package. The
objective of this initiative is to continue the process of modernisation of the EU law on social
security coordination set out in Regulations (EC) Nos 883/2004' and 987/2009° (the
"Regulations™), by further facilitating the exercise of citizens' rights while ensuring legal
clarity, a fair and equitable distribution of the financial burden among the Member States and
administrative simplicity and enforceability of the rules. Achieving a modernised system of
social security coordination that responds to the social and economic reality in the Member
States is one of the central drivers for this initiative.

The proposal focuses on four areas of coordination where improvements are required:
economically inactive citizens' access to social benefits, long-term care benefits,
unemployment benefits and family benefits. Each Member State is free to determine the
features of its own social security system, including which benefits are provided, the
conditions for eligibility, how these benefits are calculated and what contributions should be
paid, and for all social security branches, such as old age, unemployment and family benefits
provided that such national provisions respect the principles of EU law in particular
concerning equal treatment and non-discrimination. In this context, Member States are free to
monitor developments regarding the payment of those benefits, including to citizens residing
in other Member States. The Administrative Commission for the Coordination of Social
Security Systems plays a particular role to exchange such information.

First, the revision seeks to clarify the circumstances in which Member States can limit access
to social benefits claimed by economically inactive EU mobile citizens. Further to recent
case-law of the Court of Justice of the European Union (hereafter the "Court of Justice"), this
is necessary for reasons of clarity, transparency and legal certainty. The population of
economically inactive mobile citizens is estimated to be 3.7 million.® Nearly 80% of them
derive rights (residence rights and/or rights to benefits) from economically active family
members with whom they reside, and continue to be entitled to equal treatment with the
family members of national workers. An inactive EU mobile citizen previously lawfully
resident but who no longer fulfils the conditions of Directive 2004/38/EC should be able to
rely on the principle of equal treatment with regard to contributory social security benefits, as
long as the host Member States has not formally put an end to his right of residence.

Secondly, the revision aims to establish a coherent regime for the coordination of long-term
care benefits (currently dealt with under the sickness chapter) by introducing a separate
Chapter for their coordination in Regulation (EC) No 883/2004, by including a definition and
providing for a list of those benefits. In total around 80.000 mobile citizens are estimated to

1 Regulation (EC) No 883/2004 of the European Parliament and of the Council of 29 April 2004 on the coordination of social security systems, OJ L 166,
30.4.2004, p.1, corrigendum OJ L 200, 7.6.2004.
2 Regulation (EC) No 987/2009 of the European Parliament and of the Council of 16 September 2009 laying down the procedure for implementing Regulation
(EC) No 883/2004 on the coordination of social security systems, OJ L 284, 30.10.2009
3 Labour Force Survey, 2014.
2
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be entitled to long-term care benefits, totalling € 793 million (0.4% of the total EU
expenditure on long-term care benefits).

Next, the revision proposes new arrangements for the coordination of unemployment benefits
in cross-border cases. These concern the aggregation of periods of insurance for creating or
retaining a right to unemployment benefits, the export of unemployment benefits and the
determination of which Member State is responsible for paying unemployment benefits to
frontier workers and other cross-border workers. There are some 25.000 cases of aggregation
(reported from 23 Member States)* and some 27.300 persons within the EU who export their
unemployment benefit to another Member State® and an estimated number of 91.700
unemployed cross-border workers per year, 53.500 of which are frontier workers.”

Fourth, the proposal contains new provisions for the coordination of family benefits intended
to replace income during child-raising periods. 22 Member States have such a benefit.”

Furthermore, the proposal clarifies the conflict rules on applicable legislation and the
relationship between the Regulations and Directive 96/71/EC of the European Parliament and
of the Council of 16 December 1996 concerning the posting of workers in the framework of
the provision of services (hereafter "Directive 96/71/EC").? It strengthens the administrative
rules on social security coordination in the fields of information exchange and verification of
the social security status of such workers in order to prevent potentially unfair practices or
abuse. The proposal also grants new implementing powers to the Commission in accordance
with Article 291 Treaty on the Functioning of the European Union (“TFEU") to further
specify a uniform approach to the issuance, verification and withdrawal of the Portable
Document Al (a certificate concerning the social security legislation which applies to the
holder).

In addition, the proposal includes a number of technical amendments. They concern the
prioritisation of derived rights to sickness benefits, the reimbursement of costs for medical
examination, the calculation of the annual average costs in the field of sickness benefits and
the introduction of measures to facilitate identification of fraud or error in the application of
the Regulations, including the introduction of a permissive ground for Member States to
periodically exchange personal data. In addition, the procedures for recovery of unduly paid
social security benefits have been revised to align them with the equivalent procedures in
Directive 2010/24/EU concerning mutual assistance for the recovery of claims relating to
taxes, duties and other measures in particular to provide for a uniform instrument to be used
for enforcement measures as well as standard procedures for requesting mutual assistance and
notification of instruments and decisions relating to a claim. °

The proposal also includes a number of periodic technical updates to reflect developments in
national legislation that affect the application of the EU rules.

4 Pacolet J and De Wispelaere F Aggregation of periods or salaries for unemployment benefits: Report on U1 portable documents for migrant workers
(Network Statistics FMSSFE: 2015) Table 1 (Annex XII of Impact Assessment Report).
5 Pacolet, J. and De Wispelaere, F., Export of unemployment benefits — PD U2 Questionnaire, Network Statistics

FMSSFE, European Commission, June 2014,
6 This is an estimation based on 2015 Annual Report on Labour Mobility, European Commission (2015), because
there are no figures available on the number of frontier workers in the sense of the legal definition contained in
Regulation (EC) No 883/2004.
7 De Coninck J: Reply to an ad hoc request for comparative analysis: salary-related child raising benefits, FreSsco - Free
movement of workers and Social security coordination, European Commission 2015 p9 (Annex XXV of Impact Assessment Report)
8 0JL018,21.01.1997 p. 1
9 OJ L 84,31.3.2010, p. 1
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Finally, the proposal grants new powers to the Commission to adopt delegated acts in
accordance with Article 290 TFEU to facilitate and expedite the legislative procedure for
amending the country-specific Annexes to Regulation (EC) No 883/2004.

. Consistency with existing policy provisions in the policy area

This initiative complements other initiatives identified in the Political Guidelines: A New
Start for Europe'® in relation to Priority 4: a Deeper and Fairer Internal Market with a
strengthened industrial base, and in particular the planned Internal Market Strategy.** Labour
mobility is a means of facilitating more efficient allocation of resources between and within
sectors as well as reducing unemployment and skills mismatches.

It also complements Priority 1 of the Political Guidelines by creating a more conducive
regulatory environment to support a climate of entrepreneurship and job creation, and ensures
the Regulations are in line with the Commission's commitment to Better Regulation.*?

2. LEGAL BASIS, SUBSIDIARITY AND PROPORTIONALITY
. Legal basis
This proposal is based on Article 48 TFEU.

. Subsidiarity

The subsidiarity principle applies as the proposal does not fall under the exclusive
competence of the EU.

The objectives of the proposal cannot be sufficiently achieved by the Member States at
national, regional or local level, and can be better achieved at Union level for the following
reasons:

Social security coordination concerns cross-border situations where no Member State can act
alone. Coordination measures at EU level are required by Article 48 TFEU and necessary for
the exercise of the right to free movement. Without such coordination, free movement may be
hindered: people would be less likely to move if it meant losing social security rights acquired
in another Member State.

The EU coordinating legislation replaces the numerous pre-existing bilateral agreements. The
creation of an EU framework in this field ensures a uniform interpretation and protection of
rights of mobile EU citizens and their family members that could not be achieved by the
Member States alone at national level.

This not only simplifies social security coordination for Member States, but also ensures
equal treatment of EU citizens who are insured in accordance with national social security
legislation.

The proposal updates the existing coordinating rules to implement changes that have become
necessary due to changing social reality and to reflect the legal changes that have been
implemented at national level.

The proposal therefore complies with the subsidiarity principle.

10 http://ec.europa.eu/priorities/publications/president-junckers-political-guidelines_en.
11 http://ec.europa.eu/priorities/internal-market_en.

12 http://ec.europa.eu/info/strategy/better-regulation-why-and-how_en
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. Proportionality

The proposed amending Regulation does not go beyond what is necessary for effective social
security coordination: it will not expand the material or personal scope of the existing
Regulations and its effects are focused on the four areas outlined above. Member States
remain responsible for organising and financing their own social security schemes.

The proposal makes it easier for the Member States to coordinate social security schemes and
aims at protecting the individuals moving within the EU, while the provisions meet changing
needs of the Member States.

The proposal therefore complies with the proportionality principle.
. Choice of the instrument

The proposed instrument is a regulation. Other means would not achieve the required legal
certainty and clarity i.e. a Communication or other non-legally-binding instruments.

3. RESULTS OF EX-POST EVALUATIONS, STAKEHOLDER
CONSULTATIONS AND IMPACT ASSESSMENTS
. Ex-post evaluations/fitness checks of existing legislation

The Commission has assessed the extent to which the current legal framework still ensures
effective coordination. This analysis has complemented the formal review obligations of the
Regulations which require the Administrative Commission for Social Security Coordination
("Administrative Commission")™® and the European Commission to review and assess the
implementation and effectiveness of particular provisions of the Regulations.* It also
complements the commitment made by the Commission to assess the need for a review of the
principles of coordination of unemployment benefits™.

. Stakeholder consultations
Stakeholders were consulted on several occasions:
1. Member States were consulted within the Administrative Commission.

2. National administrations were consulted via a specialised online survey on the
coordination of long-term care benefits, export of unemployment benefits and
coordination of unemployment benefits for frontier workers.

3. Social partners were consulted on the coordination of long-term care benefits, of
unemployment benefits for frontier workers and export of unemployment benefits in
the framework of the Advisory Committee for the Coordination of Social Security
Systems, and on the coordination of family benefits, long-term care benefits and
unemployment benefits during a dedicated hearing.

4. NGOs were consulted on the coordination of family benefits, long-term care benefits
and unemployment benefits through a dedicated consultation workshop.

13 The Administrative Commission is comprised of Member States' representatives. Norway, Island, Lichtenstein and Switzerland participate as observers. The
Administrative Commission is responsible for dealing with administrative matters, questions of interpretation arising from the provisions of regulations on
social security coordination, and for promoting and developing collaboration between EU Member States. The European Commission also participates in
the meetings and provides its Secretariat.

14 See in Regulation (EC) No 883/2004 Articles 87(10b) and 87a(2) and in Regulation (EC) No 987/2009 Article 86(1), (2) and (3).

15 The Council took the decision in December 2011 to review the effect of adding a new provision on unemployment benefits for self-employed frontier
workers within a period of two years after its application. At this meeting and at the request of a majority of Member States, the Commission issued a
declaration that the review would be an occasionto  open up a broader discussion on the current coordination provisions in the field of unemployment

benefits and to assess the need for a review of its principles.
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5. Two online consultations were launched in December 2012 on the coordination of
long-term care benefits, export of unemployment benefits and coordination of
unemployment benefits for frontier workers; and in July 2015 on the coordination of
unemployment benefits and of family benefits.

In relation to access by economically inactive mobile EU citizens to social benefits, Members
States were divided. A number supported the status quo as a first or second choice; others
favoured amending the equal treatment provisions of the Regulation as a first or second
choice although there was no general consensus on the changes needed. A minority of
Member States indicated interest in administrative guidance.

In relation to the coordination of long-term care benefits, a majority of Member States
supported the creation of a specific definition and/or specific chapter and/or list of benefits,
whilst others were in favour of the status quo. The results of the 2012 public consultation
highlighted a diversity of opinions regarding the Member State competent for providing long-
term care benefits.

In relation to unemployment benefits:

For the aggregation of unemployment benefits, Member States had divergent views with a
slight majority favouring the maintenance of the status quo and the others favouring
aggregation only after one month or three months of work. Social partners appeared to
support the status quo. In the 2015 public consultation, a third of the respondents believed that
the current rules should be changed.

In relation to the export of unemployment benefits, Member States had divergent views: some
supported the current provisions, while others supported a right to export for at least 6
months. Employers' organisations supported the current provisions, while trade unions and
NGOs supported the option for a right to export for at least 6 months. In the 2012 public
consultation, the majority of respondents were in favour of extending the duration of the
export of unemployment benefits.

Finally, in relation to the_coordination of unemployment benefits for frontier and other cross-
border workers, Member States appeared divided between those favouring the status quo, and
those in favour of providing unemployment benefits for all workers from the state of last
activity. The 2012 public consultation also revealed a range of opinions among individuals
and different stakeholders on this topic.

In relation to the export of family benefits, a significant minority of Member States
delegations favoured different coordination of benefits intended to replace income during
child-raising periods. The majority of NGOs supported the status quo. In the 2015 public
consultation a quarter of the respondents believed that current rules should be changed.

The breadth of different views in the responses received gave the Commission a
comprehensive overview of the operation of the current coordination of social security,
including perceived problems, the possible solutions and levels of support for these solutions.
The outcome of the public consultations is available on the Your Voice in Europe portal.*®
Full details of stakeholders' views can be found in the Impact Assessment Report.

. Collection and use of expertise

In preparing this proposal, there has been extensive consultation with experts within the
Commission as well as with external experts. Studies and reports from the trESS network of

16 http://ec.europa.eu/yourvoice/consultations/index_en.htm
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legal experts'’, the Network of legal experts on intra EU-mobility (FreSsco), the Network of
statistical experts on intra EU-mobility, a supporting impact assessment study by Deloitte
Consulting, additional analysis by the KU Leuven Research Institute for Work and Society
(HIVA) and by a consortium of Fondazione Giacomo Brodolini, COWI and the Warwick
Institute for Employment Research were taken into consideration. A detailed overview of the
expert consultation can be found in the Impact Assessment Report. In addition the proposal
has been informed by the work of an Ad-hoc group composed of national experts from
Member State national authorities formed within the framework of the Administrative
Commission who developed a number of recommendations concerning the rules for
determination of applicable legislation in particular concerning posted workers and persons
working in two or more Member States.

. Impact assessment

In line with its policy on Better Regulation, the Commission carried out an impact assessment
of potential policy options which evaluated their economic, social, regulatory and overall
efficiency and coherence with wider EU objectives.™® This work was supported by structured
consultation with the Commission services via an Inter-Service Steering Group.™

The coordination rules are directly addressed to Member States and their social security
institutions. Small and medium-sized enterprises (SME's) are not directly affected by this
proposal. No positive or negative environmental impact is foreseen.

In respect of digital impacts, the proposal is fully 'internet ready'. Electronic data exchange
between national authorities in the field of social security coordination will be implemented
through the Electronic Exchange of Social Security Information (EESSI) Project (full
implementation foreseen by mid-2019).

In relation to access by economically inactive mobile EU citizens to social benefits, the
preferred option is to amend the current equal treatment provisions of Regulation (EC) No
883/2004 to make reference to the limitations in Directive 2004/38/EC of the European
Parliament and of the Council of 29 April 2004 on the right of citizens of the Union and their
family members to move and reside freely within the territory of the Member States amending
Regulation (EEC) No 1612/68 and repealing Directives 64/221/EEC, 68/360/EEC,
72/194/EEC, 73/148/EEC, 75/34/EEC, 75/35/EEC, 90/364/EEC, 90/365/EEC and 93/96/EEC
(hereafter Directive 2004/38/EC)® and reflecting the case law of the Court of Justice. This is
preferred to the alternative legislative options (to allow such derogation concerning special
non-contributory cash benefits in Article 70 of Regulation (EC) No 883/2004; or removing
special non-contributory cash benefits providing subsistence income from this Regulation and
non-legislative options (clarifying the rules through a communication). The proposal codifies
the state of EU law as interpreted by the Court of Justice and therefore will have minimal
economic impact or impact on social rights compared to the baseline, however, it may reduce
regulatory costs by providing greater clarity on the current state of EU law.

17 trESS Think Tank Report 2010, Analysis of selected concepts of the regulatory framework and practical consequences on the social security coordination;
the trESS Think Tank Report 2011, Coordination of long-term care benefits-current situation and future prospects;, the 2012 Analytical Study on the Legal
impact assessment for the revision of Regulation 883/2004 with regard to the coordination of long-term care benefits and the trESS Think Tank Report 2012 on

Coordination of unemployment benefits.(all reports available on www,tress-network.org).

18 SWD (2016) 460

19 The following services participated: DG CNECT; DG ECFIN; DG ENER; DG ESTAT; DG FISMA; DG Grow; DG HOME; DG JUST; the Legal
Service; DG MOVE; DG NEAR; DG REGIO, DG RTD; DG SANTE, SEC GEN; DG TAXUD, DG Trade.

20 OJ L 158, 30.4.2004, p. 77.
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The proposal establishes a coherent regime for long-term care benefits by introducing a
separate Chapter on the coordination of these benefits aligned with existing provisions on
sickness benefits and including a definition of long-term care benefits and provides for a list
of national benefits. This was preferred to the alternative options where the Member State of
residence would provide all long-term care benefits with reimbursement by the competent
Member State (with or without further supplement by the competent State). The preferred
option provides an express legal basis for the existing rules bringing transparency and stability
to the regime. Citizens and institutions will benefit from the clarification and social protection
will be increased. The preferred option will not involve significant economic impact or high
implementation costs compared with the baseline.

In relation to the coordination of unemployment benefits:

The preferred option for the aggregation of unemployment benefits is to require a minimum
qualifying period of three months insurance in the Member State of most recent activity
before a right to aggregate past periods of insurance arises (while requiring the Member State
of previous activity to provide benefits when this condition is not fulfilled). This is preferred
to other options permitting aggregation after only one day or one month of insurance or
permitting reference earnings received in Member State of previous activity for the
calculation of unemployment benefits being taken into account after either one or three
months of activity in the competent Member State. The preferred option is estimated to ensure
a stronger link between the institutions which are competent for providing the unemployment
benefits and to lead to possible savings of €41 million, although with a different distribution
of costs between Member States. There would be no significant impact on regulatory costs.

In relation to the export of unemployment benefits the preferred option is to extend the
minimum period for an export of unemployment benefits from three to six months while
providing for the possibility to export the benefit for the whole period of entitlement. This
option will be combined with a reinforced cooperation mechanism to support jobseekers to
search for work increasing the likelihood of labour market reintegration. This is preferred to
the alternative option of granting a right to export of unemployment benefit for the whole
period of entitlement. The preferred option will not involve significant economic impact or
high implementation costs compared with the baseline as the competent Member State is only
required to export benefits to which there is already an existing entitlement.

In relation to the coordination of unemployment benefits for frontier and other cross-border
workers, the preferred option is to make the Member State of most recent employment
responsible for the payment of unemployment benefits when the frontier worker has worked
there for at least 12 months and otherwise attributing the responsibility to the Member State of
residence. As a consequence the current reimbursement procedure will be abolished. This
option is preferred to the alternatives considered of either providing a choice for frontier
workers as to where to claim unemployment benefits or making the Member State of most
recent employment responsible for the payment of unemployment benefits in all cases. It is
estimated that this option will increase economic cost from € 416 million to € 442 million but
will also reduce regulatory costs from € 9.9 million to € 3.7 million.

In relation to the coordination of child-raising allowances intended to compensate parents for
loss of income during child-raising periods, the preferred option is to change the current
coordination provisions so that child-raising allowances are considered individual and
personal rights and to permit an optional right for the secondary competent Member State to
pay the benefit in full. This will allow those Member States which are actively encouraging
the sharing of parental-responsibilities to remove potential financial disincentives for parents
who both take parental leave during the same period. This option was preferred to the
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alternatives considered of requiring a mandatory obligation for the secondary competent
Member State to derogate from the overlapping rules either in relation to all child-raising
allowances or salary-related child-raising allowances only. The maximum economic impact of
the preferred option would be an increase in economic costs for a secondary competent
Member State within a range of 58 to 84% although in practice is likely to be lower as not all
Member States will choose to apply the derogation. The effect on social rights of the change
to individual and personal rights is expected to be minimal due to low levels of compliance
with the requirement to recognise derived rights to child-raising allowances.

This proposal is accompanied by an impact assessment report (SWD (2016) 460 which has
been reviewed by the Regulatory Scrutiny Board, which issued a positive opinion on 21
January 2016. All the recommendations from the Regulatory Scrutiny Board have been taken
into consideration in the final impact assessment report.

4. BUDGETARY IMPLICATIONS

The proposal has no implications for the EU budget. Potential impacts for national budgets
have been outlined above.

5. OTHER ELEMENTS
. Implementation plans and monitoring, evaluation and reporting arrangements

The Commission will submit to the European Parliament, the Council and the Economic and
Social Committee, five years after the date of application of the amended Regulations, and
every five years thereafter at the latest, an evaluation report on the application of the new
instrument in line with Better Regulation Guidelines.

. Detailed explanation of the specific provisions of the proposal

This section provides a more detailed explanation of the specific provisions of the proposal
for Regulation (EC) No 883/2004 (hereafter: "the basic Regulation™) and Regulation (EC) No
987/2009 (hereafter "the implementing Regulation™).

Article 1
Article 1 concerns the amendments to the basic Regulation.

1. Recital 2 is amended to refer to the right of free movement for all EU citizens under
EU law.

2. Recital 5 is amended to refer to the limitations concerning access to social benefits
for economically inactive EU mobile citizens included in Directive 2004/38/EC.

3. Recital 5a is inserted to clarify that the application of Directive 2004/38/EC to the

Regulations has been elucidated by the jurisprudence of the Court of Justice in Cases
C-140/12, Brey, EU:C:2013:565, C-333/13, Dano, EU:C:2014:2358 and C-308/14
Commission v United Kingdom, EU:C:2016:436.

4. Recital 5b is inserted to clarify that in assessing the fulfilment of the requirement to
hold comprehensive sickness insurance cover as set out in Directive 2004/38/EC
Member States should ensure that it is possible for inactive EU mobile citizens to
fulfil this requirement.

5. Recital 5c¢ is inserted to make clear that the limitations to the rights to equal treatment
for economically inactive EU mobile citizens included in Directive 2004/38/EC do
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10.

11.

12.

13.

14.

not override such persons' fundamental rights as recognised in the Charter of
Fundamental Rights of the European Union.

Recital 24 is amended to include a reference to the new Chapter for long-term care
benefits.

Recital 35a is inserted to explain that family benefits intended to replace income
during child-raising periods are a special category of family benefit and are to be
treated as an individual and personal right provided the benefit in question is listed in
Part 1 of Annex XIII of the basic Regulation. This means a competent Member State
is not obliged to grant derived rights in respect of such a benefit to members of the
insured person's family. Member States with secondary competence may choose to
disapply the anti-overlapping rules at Article 68(2) of the basic Regulation and award
such benefits in full to an entitled person. Where a Member State chooses to derogate
it should be listed in Part 2 of Annex XIIl and the derogation must be applied
consistently to all entitled persons concerned.

Recital 39a refers to the relevant EU data protection instruments.

Recital 46 is inserted to refer to the delegated power granted to the Commission to
adopt delegated acts in accordance with Article 290 TFEU amending all the Annexes
to the basic and implementing Regulations. These Annexes contain country-specific
entries reflecting differences in Member States' national systems.

Recital 47 is inserted to emphasise that the basic Regulation respects fundamental
rights and observes the principles recognised in the Charter of Fundamental Rights of
the European Union and must be implemented in accordance with those rights and
principles.

Recital 48 is inserted to clarify that nothing within the basic Regulation shall limit
the independent rights and obligations recognised in the European Convention of
Human Rights.

Article 1 is amended to take into account the proposed new Chapter 1a on long-term
care benefits. This includes a definition of long-term care benefits at point (d) which
specifies the constituent elements of such benefits. This definition takes into account
analysis from the trESS network?®! and reflects the case-law of the Court of Justice?
and is in line with the United Nations Convention on the Rights of Persons with
Disabilities.

Article 3(1) is amended to include long-term care benefits as a distinct branch of
social security.

Article 4 provides that in relation to access to social security benefits by
economically inactive mobile EU citizens in the host Member State the principle of
equal treatment may be subject to the requirement to hold legal residence as set out
in Directive 2004/38/EC. For the purposes of this provision, with the exception of
access to social assistance within the meaning of Directive 2004/38/EC, an
economically inactive mobile EU citizen does not include a mobile jobseeker who in

21

22

trESS Think Tank Report 2011, Coordination of long-term care benefits-current situation and future prospects (http://www.tress-
network.org/tress2012/EUROPEAN%20RESOURCES/EUROPEANREPORT/rESSIII_ThinkTankReport-LTC_20111026FINAL_amendmentsEC-
FINAL.pdf).

Case C-160/96 Molenaar EU:C:1998:84, case C-215/99, Jauch EU:C:2001:139; cases C-502/01 and C-31/02 Gaumain-Cerri and Barth EU:C:2004:413.

10
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15.

16.

17.

18.

19.

20.

accordance with Article 45 TFEU® enjoys a right of residence in the host Member
State while looking for a job there.

Article 11 is amended at paragraph (2) to reflect the new definition of long-term care
benefits. Paragraph (5) is also updated to align the definition of the "home base" to
the new definition contained in Annex Ill, Subpart FTL, point 14 to Commission
Regulation (EU) No 965/2012 of 5 October 2012 laying down technical requirements
and administrative procedures related to air operations pursuant to Regulation (EC)
No 216/2008 of the European Parliament and the Council as amended by
Commission Regulation (EU) No 83/2014/EU of 29 January 2014.%

Article 12 is amended to clarify that the term "posted worker" shall be given the
meaning given within the Directive 96/71/EC. However, this clarification does not
change the personal scope of this Article, but only aligns the notions used in those
legal texts. The amendments also provide that the existing prohibition on
replacement contained in Article 12(1) should also cover self-employed persons.

Article 13(4a) is inserted to provide a clear conflict rule in a case where a person is
simultaneously receiving unemployment benefits from one Member State while
employed in another Member State. It provides a statutory basis for the principles of
Recommendation U1 of the Administrative Commission.?

Article 32 is amended to provide clear priority rules for derivative rights of a family
member in cases where there is an overlapping entitlement to sickness benefits in
kind under the legislation of more than one Member State.

Article 34 is deleted reflecting the introduction of a new Chapter 1a on long-term
care benefits.

Chapter la is inserted to introduce a separate Chapter for the coordination of long-
term care benefits.

Article 35a sets out the general provisions for the coordination of long-term care
benefits aligned with the rules for sickness benefits.

Paragraph 1 refers to the applicable provisions of Title 1ll Chapter 1 of the basic
Regulation.

Paragraph 2 creates an obligation for the Administrative Commission to list all long-
term care benefits existing under national legislations.

Paragraph 3 provides for a derogation from the coordination of long-term care
benefits in cash under the new Chapter by allowing Member States to coordinate
benefits under other Chapters of Title 111 of the basic Regulation. Annex XII will list
such benefits.

The existing anti-overlapping provisions for long-term care benefits in the current
Article 34 are incorporated in the new Article 35b, with the exception of paragraph 2,
which is included in the new Article 35a(2).

Article 35c sets out the reimbursement rules for long-term care benefits between
institutions. Paragraph 1 applies Article 35 to long-term care benefits. Paragraph 2
provides for subsidiary competence for reimbursement by sickness insurance

23
24
25

Case C-282/89, Antonissen, EU:C:1991:80. See also Case C-67/14, Alimanovic, EU:C:2015:597 paragraph 57

OJ L 28,31.01.2014, p. 17.

Recommendation No U1 of 12 June 2009 concerning the legislation applicable to unemployed persons engaging in part-time professional or trade activity in a
Member State other than the State of residence, OJ C 106, 24.4.2010, p. 49.

11
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21.

22.

23.

24,

25.

institutions where there is no specific legislation on long-term care benefits in kind.
This mirrors the logic of Article 40(2) concerning benefits for accidents at work and
occupational diseases.

Article 50(2) is amended to remove the superfluous reference to Article 52(1)(a), as
insurance periods completed in other Member States are not taken into account when
calculating independent benefits under Article 52(1)(a).

Article 61 is amended to remove the special provisions for aggregation contained
under the current paragraph 1. Instead the general provisions for aggregation at
Article 6 will apply so that periods of insurance, employment or self-employment
completed in a former Member State will be taken into account, where necessary, by
the Member State of last activity provided that the most recent periods of insurance
employment or self-employment were completed in that Member State and lasted at
least three months.

Article 64 is amended to extend the minimum period that unemployed jobseekers
seeking employment in another Member State may request the export of
unemployment benefits from three to six months (or the remainder of the period of
entitlement if shorter than six months). Member States may extend this six month
period to the full duration of entitlement to unemployment benefits in the competent
Member State.

The new Article 64a complements Article 61. It provides that unemployed persons
who move their residence to another Member State and become unemployed in that
Member State after a period of less than three months of insured work may request
export of their cash unemployment benefits from the Member State of previous
insurance. In this case, they have to register with the employment services of the
Member State of last activity and comply with the obligations required of
unemployment benefit claimants under the legislation of that Member State.

Article 65 is amended to introduce new provisions for the payment of unemployment
benefits to frontier workers and other cross-border workers who, during their last
period of work, resided outside the competent Member State.

Paragraph 1 provides that such persons will be treated as if they resided in the
competent Member State.

Paragraph 2 provides that persons who worked for less than 12 months in the
competent Member State will receive benefits from the State of residence. However,
a worker who has a right to unemployment benefits under the national legislation of
the competent Member State without relying on the principle of aggregation in
Article 6 may choose to receive the unemployment benefits from that Member State.

Paragraph 3 creates an exception to the normal obligation under Article 64(1)(a) for
an unemployed person wishing to export their unemployment benefits to have
registered with the employment services of the competent Member State for a period
of at least four weeks. This exception applies in the case of a wholly unemployed
person who chooses to look for work in their Member State of residence and applies
for the whole period of entitlement to unemployment benefit. Paragraph 4 allows
such persons a choice of registering with the employment services either in the
Member State of residence or the Member State of former activity.

Paragraph 5 clarifies that paragraphs 2 to 4 do not apply to a person who is partially
or intermittently unemployed. Such persons are only entitled to claim unemployment
benefits in the Member State of former activity.
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26.

217.

28.

29.

30.

Article 2

Article 68b is introduced to provide special coordination provisions for family
benefits intended to replace income during child-raising periods which are listed in
Part | of the newly created Annex XIII. It provides such benefits are to be treated as
an individual and personal right rather than a benefit for the family as a whole.
Member States with secondary competence may choose to disapply the anti-
overlapping rules at Article 68(2) of the basic Regulation and award such benefits in
full to an entitled person. Such Member States will be listed in Part Il of Annex XIII.

The new Article 75a is inserted to give greater prominence to the existing obligation
contained at Article 89(3) of the implementing Regulation for competent institutions
to ensure that their institutions are aware of and comply with their coordination
obligations including decisions of the Administrative Commission. It also introduces
an obligation to promote cooperation between competent institutions and labour
inspectorates at national level.

Article 76a is inserted to empower the European Commission to adopt implementing
acts in accordance with Article 291 TFEU specifying the procedures to be followed
in order to ensure uniform conditions for the application of the special rules
contained in Article 12 and 13 of the basic Regulation for posted or sent workers and
self-employed persons and for persons who pursue an activity in two or more
Member States. These measures shall establish standard procedures for the issuance,
contestation and withdrawal of the PDAL certifying the legislation which applies to
persons in the situations referred to above.

Article 87b is inserted to specify the transitional provisions for the amendments
introduced by this Regulation. The transitional provisions are standard save that
paragraph 4 introduces special transitional provisions for the coordination of
unemployment benefits for former frontier workers. It provides that existing
provisions will continue to apply for those benefits which have been granted to
persons before the entry into force of the new provisions.

Article 88 is replaced with a new Article 88 and 88a in relation to the procedure for
updating the Annexes to the Regulations. These Annexes contain country-specific
entries reflecting differences in Member States' national systems. This amendment
will expand the existing powers provided at Article 92 of the implementing
Regulation to enable the European Commission to adopt delegated acts in
accordance with Article 290 TFEU amending all the Annexes to the basic
Regulation. A faster process for amending the Annexes to reflect changes at national
level will guarantee greater transparency and legal certainty for the stakeholders and
better protection for citizens. In line with the Interinstitutional Agreement on Better
Law-Making of 13 April 2016% the European Commission would carry out
appropriate consultations during its preparatory work at an expert level.

Article 2 concerns the amendments to the implementing Regulation.

1.

A new recital 18a is inserted to refer to the special procedure that applies if a
Member State is unable to notify the annual average costs per person in each age
group for a particular reference year for the purposes of reimbursement of
expenditure on benefits in kind on the basis of fixed amounts.
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Recital 19 is amended to update the reference to Directive 2008/55/EC of 26 May
2008 on mutual assistance for the recovery of claims relating to certain levies, duties,
taxes and other measures which has since been superseded by Directive 2010/24/EU
concerning mutual assistance for the recovery of claims relating to taxes, duties and
other measures.?’

New Recitals 25 and 26 are inserted to refer to new provisions to combat fraud and
error in accordance with EU Data protection principles.

Article 1 is amended to include a new definition for "fraud" in light of the new
provision in Article 5(2). It is based on that used in the Communication: "Free

movement of EU citizens and their families: Five actions to make a difference".?®

Article 2 is amended to provide a permissive ground for Member States to
periodically exchange personal data of persons to whom the Regulations apply to
facilitate identification of any fraud or error in the proper application of the
Regulations. Data transfers under this provision are subject to the obligations in
Article 77 of the basic Regulation that data is transmitted in accordance with Union
provisions on the protection of natural persons with regard to the processing and free
movement of personal data.

Article 3(3) is amended to specify the data subject's rights pursuant to EU data
protection law and also provides that a data subject may request that the competent
authority of the Member State of residence coordinates requests made by the data
subject concerning personal data processed pursuant to these Regulations.

Article 5 is amended to provide that a declaratory document issued by an institution
shall only be valid where all mandatory information has been completed.

Upon request, the issuing institution shall be required to review the grounds for
issuing a document and where necessary rectify or withdraw the document within 25
working days. In the case of fraud committed by the applicant, the withdrawal of a
document shall have retroactive effect.

Moreover, the issuing institution shall forward to the requesting institution all the
available supporting evidence on which it has based its decision within 25 working
days or two working days in cases of demonstrable urgency.

Article 14(1) is amended to align with the changes introduced to Article 12(1) of the
basic Regulation. In addition, it provides that the requirement that a posted or sent
worker was previously affiliated to the social security system of the sending Member
State does not require affiliation to the same Member State where his or her
employer is established.

Articlel4(5a) clarifies that Article 13(1)(b)(i) of the basic Regulation which provides
that an employee shall be subject to the legislation of the Member State, where the
employer or undertaking's registered office or place of business is situated shall only
apply if the employer or undertaking in question ordinarily carries out substantial
activity in that Member State. Where this is not the case the employee shall be
covered by the legislation of the Member State where the employer or undertaking's
main activities or centre of interest is located. This determination shall be made in
accordance with the criteria laid down in Article 14(9) and (10) of the implementing
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10.

11.

12.

13.

14.
15.

16.

Regulation. The second sub-paragraph of paragraph 5a is deleted as it is superfluous
in light of the amendments to Article 11(5) of the basic Regulation.

Article 14(12) is inserted to provide a conflict of law provision to address situations
where a person who resides in a third country outside of the scope of application of
the Regulations pursues an activity as an employed or self-employed person in two
or more Member States while being covered by the social security legislation of one
of those States. The amendment provides that such a person will be subject only to
the social security legislation of the Member State where the registered office or
place of business of the undertaking or his or her employer or the centre of interest of
his or her activity is located.

Article 15(2) is amended to provide for the issuance of a Portable Document Al
("PDA1") to flight crew and cabin crew members referred to in Article 11(5) of the
basic Regulation.

Article 16 is amended to streamline the procedure for determining applicable
legislation in the case of employment in two or more Member States. Paragraphs 1
and 5 provide that an employer can initiate the procedure on behalf of its employees
and that the employer shall be notified of the decision taken as to which social
security legislation shall apply. Amendments to paragraph 2 provide that the
institution in which the employer is situated shall also be informed of the decision.
The amendment to paragraph 3 provides that the existing procedure comprising first
a provisional determination which becomes definitive only if no other institution
concerned contests that decision within two months, shall be confined to those
situations where the institution of the place of residence determines that the
legislation of another Member State applies.

Article 19 is amended to provide that competent institutions have an obligation to
verify the relevant information before issuing a PDAL 